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• Landfill Tax is payable on waste disposed of at landfills in the UK.  The only waste that 
are exempt from landfill tax are those generated by: 
– dredging activities; 
– quarrying and mining; 
– pet cemeteries; and  
– inactive waste used for filling quarries 

• There are 2 rates of landfill tax.  From April 2017 these are: 
– less polluting wastes as listed in the Landfill Tax (Qualifying Material) Order 2011 are 

charged at £2.70 per tonne; and 
– all other wastes at £86.10 per tonne.   

• These rates will increase in line with RPI each year rounded to the nearest 5 pence. 

• The power to set landfill tax will be developed to the Welsh Government on 1st April 
2018.  the indication is that it will be set at the same rate as England and Northern 
Ireland.  It waste devolved to Scotland on 1st April 2015 (also at the same rate) 

 

Landfill tax evasion  

Landfill tax regulation  
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• Historically there was confusion about the appropriate level of landfill tax for trommel 
fines. Most were previously disposed of under the lower rate of landfill tax. Cost of UK 
tax payer - £160M per year. 

• Fines are particles produced by a waste treatment process that involves an element of 
mechanical treatment 

• The Landfill Tax (Qualifying Fines) Order 2015 came into force in England & Wales on 
1st April 2015. 

• The Order provides more certainty for operators to dispose of qualifying fines at the 
lower rate of tax as long as they meet all specified criteria and pass the Loss on Ignition 
test. 

• Although operators have benefited from a higher threshold of 15% since April 2015, 
from April 2016 the threshold reduced to 10%. 

• This is a significant issue for material recyclers that could see their tax bill increase by 
2,500%! 

• In Scotland, the new rules came in in October 2016 and the threshold is higher 12%. 

 

 

Landfill tax evasion 

Trommel fines – Loss on ignition (LOI) 
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The drivers that lead to waste producers and operators committing waste crime include: 
– Tighter regulation; 
– Increasing financial costs - landfill tax, gate fees etc. 
– Challenging economic conditions increase incentives to avoid costs; 

• Offenders undercut typical market rates, making it harder for legitimate businesses to 
compete. 

• The waste industry lobbied the Government for more action on waste crime to ensure a 
level playing field.  This incudes:  
– Increase and protect enforcement budgets; 
– Help industry to report suspicious activity; 
– Tackle tax evasion & misdescription; and  
– For the regulators to report the time taken 
  to tackle waste crime. 

 

 

Waste crime and expert witness support  

Drivers for landfill tax evasion and waste crime 
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• The Regulators in England and Wales were aware of 634 illegal 
waste sites in March 2014 (556 in England & 87 in Wales). 

• In 2015/16 the organisations found over 1,000 new illegal waste 
sites and shut down the same amount – more than in the 
previous two years.  

• More than 50% of new illegal waste sites were stopped from 
operating within 90 days. 

• These sites can vary in scale and nature from sites operating 
just outside the scope of an exemption (e.g. wood processing) to 
large sites ‘managing’ hazardous waste. 

 

Landfill tax evasion  

Illegal waste sites (operating without a permit) 
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• Common reasons for the misdescription of waste are to: 
– avoid the higher rate of landfill tax (£2.70 v £86.10) 
– misrepresent hazardous waste as non-hazardous waste  

• This is a target area for the EA who are working with 
HMRC to identify sites where deliberate misdescription 
may be taking place.  

• Looking at big data including site returns to identify high 
risk sites then undertaking waste stream audits to track the 
management and coding of waste from receipt to dispatch. 

• The tax rate for fines has long been an issue but this was 
clarified in April 2015 and new guidance issued on LOI 
tests and acceptable losses (10% with transitional 
arrangements up to 15%)  

 

Waste crime and expert witness support  

Misdescription of waste  
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• Regulation and enforcement for landfill tax issues 
involves the environmental regulators and HMRC. 

• The Regulators are concerned about the mis-
description of waste whereas potential tax fraud is 
the focus for HMRC. 

• We have different environmental regulators in 
England and the devolved administrations each 
has different resources available and different 
priorities. 

• 54 waste firms were prosecuted in 2015 – 
compared to 37 the previous year. 

• But, just 70 companies were prosecuted for 
environmental offences overall – 14% fewer than 
in 2014 and one which follows a year-on-year 
decline since 2007 when more than 300 
prosecutions were handed down. 

 

 

Landfill tax evasion  

Regulator approaches 
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How effective do you think the Environment Agency and HMRC are 
at tackling landfill tax avoidance? 

 

• Very effective  

• Reasonably effective  

• Not very effective 

• Very poor 

 

Poll 
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• Through the report ‘Waste Crime: Tackling Britain’s Dirty Secret’, the industry 
argued that for every £1 spent on enforcement, the benefit to UK Plc would be 
between £4.40 and £5.60.  

• As a result, Defra awarded £5M additional funding with three focus areas: 
– Illegal waste sites;  
– The mis-description of waste; and  
– Illegal exports  

• We are working with the Environment Agency to assess and quantify the 
impact of this additional funding through understanding and valuing the 
outcomes achieved. 

• The full evaluation report is likely to be published after the general election. 

• The additional funding resulted in between 630,000t and 1.47Mt of waste being 
identified as misdescribed with a potential loss of tax revenue of between 
£18M and £42M 

 
 

 
 

 

Landfill tax evasion  

 Environment Agency Waste Crime Impact evaluation  
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Landfill tax evasion 

 Contact us…… 

How we can help: 
• Regulatory advice 

• Expert witness services 

• Compliance and auditing 

• Permitting 

• Due diligence; 

• And more…. 

mailto:adam.read@raeat.co.uk
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Milestones of the Corporate Criminal Offence of Failure to 
Prevent the Facilitation of Tax Evasion  
 July 2015, HMRC launched joint consultation regarding a new corporate offence 

of failure to prevent the facilitation of tax evasion 

 November 2015, Autumn Statement confirmed the Government’s intention to 
take forward its proposals to introduce the new offence 

 December 2015, Feedback on the consultation responses, publication of the 
first draft legislation 

 April 2016, further HMRC consultation document issued containing revised draft 
legislation and guidance to implement the new offence 

 October 2016, Government published further draft legislation (with separate 
offences for UK and foreign tax evasion), a summary of responses to the April 
2016 consultation and expanded draft guidance 

 October 2017, proposed introductory date by way of the Criminal Finances Act 
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Draft Legislation 
UK facilitation offence legislation 

 Clause 44 of the Criminal Finances Bill 2017: 
 
(1) A relevant body (B) is guilty of an offence if a person commits a UK tax evasion 
facilitation offence when acting in the capacity of a person associated with B. 
 
(2) It is a defence for B to prove that, when the UK tax evasion facilitation offence was 
committed - 
(a) B had in place such prevention procedures as it was reasonable in all the 
circumstances to expect B to have in place, or 
(b) It was not reasonable in all the circumstances to expect B to have any 
prevention procedures in place. 
 
(3) In subsection (2) “prevention procedures” means procedures designed to prevent 
persons acting in the capacity of a person associated with B from committing UK tax 
evasion facilitation offences. 
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Draft legislation   
UK Facilitation offence 

Stage 1 

 
• Criminal tax evasion by a taxpayer (either an individual or a legal entity) under the existing 

criminal law (for example an offence of cheating the public revenue, or fraudulently evading 
the liability to pay VAT) 

Stage 2 

• Criminal facilitation of this offence by an employee, agent or a person performing services 
for or on behalf of the entity whilst acting in that capacity  (an “associated person”), whether 
by taking steps with a view to; being knowingly concerned in; or aiding, abetting, 
counselling, or by a deliberate omission (wilful blindness) 

Stage 3 
• The entity failed to put in place reasonable prevention procedures to prevent the criminal 

facilitation outlined at stage two 

For a company or partnership to be liable, HMRC does not have to have secured a conviction at either 
stage 1 or 2 but it must be able to prove the offending to the criminal standard. The burden then shifts to the 
entity to prove, on the balance of probabilities that its procedures were reasonable 



Landfill Tax 
 

 This new corporate offence will affect landfill site operators if fraud is committed on the landfill 
site that results in an under declaration of landfill tax, or any other taxes, to HMRC. 

 A site operator could be found guilty if it fails to prevent an “associate person”, such as its 
employees, in the facilitation of a LFT evasion offence.  

 Typical examples include weighbridge fraud and misclassification of waste. 

 No criminal intent or knowledge by senior management is required. There is however a 
statutory defence for companies which have “reasonable” prevention procedures in place.  

 We anticipate that if a landfill site operator is convicted of this new corporate offence it 
may  impact on whether it will be considered “fit and proper” under s 74 Environmental 
Protection Act 1990 and its eligibility to hold a waste management license may be 
compromised in severe cases   
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Enforcement  

 Offence – investigated by HMRC, prosecuted by Crown Prosecution Service 

 Unlimited financial penalties and disgorgement of profits 

 Reputational Damage 

 Ancillary orders such as confiscation or compensation orders 

 Convictions for the offence are likely to be used to support a discretionary 
exclusion from public contracts 

 Deferred Prosecution Agreement available where there is no public interest in 
prosecuting the corporate 
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What Does “Reasonable Procedures” Mean?  

6 Core Principles to be illustrated with case studies 

  Principles follow those laid down in the Bribery Act, namely: 
– Risk assessment  
– Proportionate procedures 
– Top-level commitment  
– Due diligence 
– Communication 
– Monitoring & Review 

 Irrespective of the size of the business the risk assessment is crucial and should be 
carried out as a minimum requirement 
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What Does “Reasonable Procedures” Mean?  

Risk assessment  
 Comprehensive risk assessment which identifies and prioritises the risk across the organisation 

 Should identify emerging risks, be performed periodically and be documented 

 Possible external risks:  
– Business partnership risk (use of intermediaries, referrals and consultants)  
– Customer risk (depends on customer profile and location) 
– Third party risk – do anyone else have access to the landfill site 
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What Does “Reasonable Procedures” Mean?  

Proportionate procedures 

  The procedures should be proportionate to the level of risks and to the nature, scale 
and complexity of the business   

 Prevention policies and the measures which implement them  

 The procedures should be clear, practical, accessible, properly implemented and 
enforced 

 Stand alone or integrated with the bribery and/or money laundering procedures  
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What Does “Reasonable Procedures” Mean?  

Top-level commitment 

 The board of directors needs to be committed to prevent tax evasion and formal 
policies should be introduced  

 Foster a zero-tolerance culture toward tax evasion which should be communicated 
internally and externally  

 Communication of the business’ anti tax evasion stance internally and externally. The 
statement should refer to the procedures and the consequences of breaching the 
policies 

 Leadership in awareness, raising and encouraging transparent dialogue 

 Involving key individuals in the implementation of the procedures 



© Simmons & Simmons LLP 2016. Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated partnerships and other entities. 

24  / 

What Does “Reasonable Procedures” Mean?  
Due diligence  
 Investigation & research prior to commitment  

 Performed on employees/agents and clients with whom they are engaged 

 Enhanced due diligence for high risk third parties or clients 

 Including specific clauses and disclaimers in contracts regarding, for instance, 
to whom services are bring provided and undertakings not to facilitate tax 
evasion 

 Clear whistleblowing channels 

 Clear reporting procedures. Draft guidance indicates that self-reporting criminal 
conduct will tend to show that an entity has reasonable procedures in place 
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What Does “Reasonable Procedures” Mean?  

Communication (including training)  

 To ensure that tax evasion policies and procedures are embedded and understood 
throughout the business 

 Staff should be clearly informed of disciplinary and enforcement action  

 A senior person should be the point of contact for queries and issues relating to tax 
evasion  

 Training should be regular, monitored and evaluated  

 The training might have to be tailored for high risk people 
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What Does “Reasonable Procedures” Mean?  

Monitoring & Reviewing  

 Reviewing and monitoring procedures, policies and training so that they adapt to 
changes in the business and the risks it faces over time 

 The review should be periodic and monitor changes in the law and in the government 

 Identify and implement necessary improvements  

 Consider carrying out survey questionnaires regarding the procedures and training 

 Carry out contractual audits of suppliers 
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“Reasonable Procedures” in practice 
What guidance can companies take from recent Bribery Act judgments / 
Statements of Facts 

   
 Procedures will, prima facie, be assumed not to have been reasonable where they failed to prevent 

criminal conduct  

 In all cases, the criminal conduct involved third parties:  
– Due diligence on introducers and intermediaries is essential 
– Enhanced DD measures in high risk situations 
– Thorough written records kept of DD steps and considerations 
– Important that services and payments can be objectively justified and are proportionate and 

legitimate 

 If PEPs are involved in the transaction, vigilance is crucial 

 Importance of embedding training and communicating policies to staff regularly. Staff must be proactive 
and alert to identify financial crime risks and aware to whom they should escalate their concerns 

 Once detected, self-reporting of misconduct and full co-operation with HMRC / SFO investigation is 
essential if a prosecution is to be avoided / DPA offered and the fine reduced 
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Practical Check List  
 Initial risk assessment to be performed across the business 

 Focus on high risk legacy business area first 

 Investigation & research performed on high risk transactions and people 

 Clear communication from top-level management 

 Adopting or expanding existing policies and procedures 

 Reviewing the terms of employment contracts and other contractual 
agreements with agents, subsidiaries, etc. 

 Allocating designated responsibilities across the business 

 Reviewing disciplinary & enforcement action 

 Whistleblowing and reporting procedures 

 Training 



© Simmons & Simmons LLP 2016. Simmons & Simmons is an international legal practice carried on by Simmons & Simmons LLP and its affiliated partnerships and other entities. 

29  / 

About Simmons & Simmons LLP 
Dedicated global tax investigations 

 11 partner team based in jurisdictions around the world specialising in tax 
investigations, compliance and enforcement 

 Our practice reflects the increasingly integrated international approach of 
enforcement agencies by drawing on our firm’s strengths in contentious tax, 
investigations, crime, contentious regulatory and financial litigation  

 Our tax investigations practice assists clients with all aspects of: 

– managing tax enforcement risk 
– designing tax risk controls and procedures 
– handling complex investigations and conducting litigation  

 We also assist clients with managing the reputational impact of enforcement 
action alongside issues such as data protection and cyber-security 
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